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1 05cv0171 JAH(RBB)

UNITED STATES DISTRICT COURT

SOUTHERN DISTRICT OF CALIFORNIA

JOHNNY GONZALES, on behalf of
himself and all others
similarly situated,

Plaintiff,

v.

ARROW FINANCIAL SERVICES LLC,

Defendants.
                                

)
)
)
)
)
)
)
)
)
)
)
)

Civil No. 05cv0171 JAH(RBB)

ORDER GRANTING IN PART AND
DENYING IN PART DEFENDANT’S EX
PARTE APPLICATION FOR LEAVE TO
TAKE POST-TRIAL DISCOVERY ON
PLAINTIFF’S MOTION FOR
ATTORNEYS’ FEES AND EXPENSES
[DOC. NO. 222]

This case has an extensive history.  On January 28, 2005,

Plaintiff Johnny Gonzales filed a class action Complaint alleging

Arrow Financial Services LLC (“Arrow Financial”) violated the Fair

Debt Collection Practices Act [doc. no. 1].  Almost eight months

later, he sought to amend his Complaint [doc. no. 12].  On October

13, 2005, United States District Judge John A. Houston granted

Plaintiff leave to file an amended complaint [doc. no. 28]. 

Plaintiff filed a First Amended Complaint adding a claim under the

California Fair Debt Collection Practices Act on October 18, 2005

[doc. no. 31].  The Court subsequently granted Plaintiff’s Motion

for Class Certification [doc. no. 46].   
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2 05cv0171 JAH(RBB)

Defendant sought to decertify the class, and both Plaintiff

and Defendant filed motions for summary judgment [doc. nos. 88, 92,

95].  On June 8, 2007, Judge Houston issued an Order Denying

Defendant’s Motion for Summary Judgment; Granting Plaintiff’s Cross

Motion for Partial Summary Judgment; and Denying Defendant’s Motion

to Decertify the Class [doc. no. 121].  The case went to trial on

October 23, 2008, and the jury returned a verdict in favor of

Plaintiff and awarded him $250.00 under the Fair Debt Collection

Practices Act and $250.00 under the California Fair Debt Collection

Practices Act.  (Verdict Form.)  The jury also awarded the class

$112,500.00 under the Fair Debt Collection Practices Act and

$112,500.00 under the California Fair Debt Collection Practices

Act.  (Id.)  Judge Houston entered judgment on March 9, 2009.  (J.

Verdict.)  

On March 20, 2009, Plaintiff filed a Motion for Attorneys’

Fees and Expenses requesting a total of $1,377,838.60 [doc. no.

219].  Plaintiff seeks to recover the fees and expenses of

attorneys Elizabeth Arleo, O. Randolph Bragg, and Shaun Khojayan. 

(Mot. Att’ys’ Fees & Expenses Attach. #1 Mem. P. & A. 2-3.)  Each

attorney submitted a declaration providing a description of his or

her background and experience, a summary of the work performed on

this case, and itemized records of fees and expenses incurred. 

(Id. Attach. #2 Decl. Arleo; Attach. #3 Decl. Bragg; Attach. #4

Decl. Khojayan.)  Plaintiff also submitted a declaration from

William M. Hensley, a fee expert, and a declaration from attorney

Leonard B. Simon, offering his opinion that the rates requested

were reasonable.  (Id. Attach. #1 Mem. P. & A. 9; Attach. #5 Decl.

Hensley; Attach. #6 Decl. Simon.)
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3 05cv0171 JAH(RBB)

 On April 10, 2009, Defendant Arrow Financial filed its Ex

Parte Application for Leave to Take Post-Trial Discovery on

Plaintiff’s Motion for Attorneys’ Fees and Expenses [doc. no. 222]

and the Declaration of David Schultz [doc. no. 223].  Defendant

seeks the following post-trial discovery:  one set of six

interrogatories, with eleven subparts, seventeen requests for

production, and depositions of Hensley and Simon.  (Decl. Schultz

Attach. #1 Ex A, at 1-16.)  

Plaintiff’s Opposition to Defendant’s Ex Parte Application for

Leave to Take Post-Trial Discovery on Plaintiff’s Motion for

Attorneys’ Fees and Expenses was filed on April 17, 2009 [doc. no.

234].  One week later, on April 24, 2009, Defendant filed a Reply

in Support of its Ex Parte Application for Leave to Take Post-Trial

Discovery [doc. no. 235].  On May 1, 2009, Plaintiff’s Sur-Reply in

Response to Defendant’s Reply in Support of Ex Parte Application

for Leave to Take Post-Trial Discovery on Plaintiff’s Motion for

Attorneys’ Fees and Expenses was filed [doc. no. 236].  

I.  DISCUSSION

A. Ex Parte Application Procedure

Plaintiff asserts that Defendant’s Ex Parte Application is

procedurally improper because it failed to provide notice of where

and when the motion will be made, and Defendant did not meet and

confer in good faith.  (Opp’n 11.)

Defendant contends that “counsel advised Plaintiff’s counsel

that they intended to file an ex parte application before Judge

Brooks.”  (Reply 9-10.)  And the parties met and conferred by

“exchang[ing] case law and [going] through each discovery

request . . . .”  (Id. at 10.) 
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4 05cv0171 JAH(RBB)

Although the parties do not agree that the other met and

conferred on this dispute in good faith, it appears that the basis

for this contention is their failure to reach a compromise.  (Opp’n

11-12; Reply 9-10; Sur-Reply 2.)  A failure to agree is not a

failure to meet and confer in good faith prior to filing. 

Additionally, in their letter exchanges, the parties both

acknowledged that a meet and confer took place on April 7, 2009. 

(Decl. Schultz Attach. #2 Ex. B, at 1, 7.) 

Civil Local Rule 83.3(h)(2) requires a party to inform

opposing counsel of when and where the ex parte application will be

filed.  S.D. Cal. Civ. L.R. 83.3(h)(2).  Defendant’s attorney,

David Schultz, informed Plaintiff’s attorney that because the

parties could not resolve their dispute, he would file an ex parte

application with this Court.  (Decl. Schultz Attach. #2 Ex. B, at

6, 12.)  Thus, the procedural requirements for the Ex Parte

Application have been met.         

B. Request for Original, Contemporaneous Records

Arrow Financial requests that the Court authorize it to obtain

post-trial discovery on Plaintiff’s Motion for Attorneys’ Fees and

Expenses.  Defendant contends that attorney Arleo’s, Bragg’s and

Khojayan’s “billing records do not appear to be original,

contemporaneous records.  Rather, they appear to be a

reconstruction of the total attorney time the Plaintiff’s attorneys

claim to have expended during the litigation of the case.”  (Ex

Parte Application Leave Take Post-Trial Discovery 3.)  Defendant

explains that “the hourly rate in the compilation is not the same

as the hourly rate that would have appeared in the original,

contemporaneous record.”  (Id. at 5.)  “For example, Mr. Bragg’s
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5 05cv0171 JAH(RBB)

compilation of time is calculated at an hourly rate of $495 for

work performed in 2005, 2006, 2007, 2008 and 2009.  Mr. Bragg,

however, filed declarations in 2005, 2006 and 2007 attesting that

his billing rate for each of those respective years was less than

$495.”  (Id. at 4.)  Arrow Financial seeks the original,

contemporaneous billing records from each attorney.  (Id. at 3.)  

Defendant argues that the discovery is justified because

Plaintiff bears the burden of submitting evidence of hours worked

and rates claimed, and “Defendant is entitled to discover the

reasonableness of Plaintiff’s submissions to ascertain if Plaintiff

carried his burden of submitting appropriate evidence supporting

the requested ‘reasonable’ fee award under the FDCPA and California

FDCPA.”  (Reply 2-3.)  Arrow argues that it “is not required to

merely accept reconstructed time records and a bald request for

$1,377,838, but is entitled to discover the bases and bona fides of

that request.”  (Id. at 5.)

Plaintiff opposes the request for post-trial discovery and

asserts that “Defendant seeks to convert Plaintiff’s Motion into a

second round of litigation.”  (Opp’n 3.)  Gonzales states that

“[n]o part of Defendant’s application claims that the submitted

time records are vague or inconsistent with the proceedings or

unmerited in any way.”  (Id. at 3 (emphasis omitted); see also Sur-

Reply 6.)  “Defendant has created an ostensible need for additional

discovery based on the incorrect notion that use of current rates

for past work is not allowed.”  (Opp’n 6.)  Additionally, Plaintiff

maintains that Defendant does not need contemporaneous records

because a fee award can rely on reconstructed records.  (Id. at 6-

7.)  
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An inquiry into the good cause requirement of local rules 33.1(a)
and 36.1(a) is inapplicable because Defendant is not seeking
interrogatories and requests for production in excess of the limits
prescribed by the rules, but is seeking post-trial discovery which
the Court will consider under Federal Rule of Civil Procedure 54. 
See Fed. R. Civ. P. 54; S.D. Cal. Civ. L.R. 33.1(a), 36.1(a).  
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Plaintiff adds, “to be clear, the time detail submitted in

support of Plaintiff’s Motion is based on contemporaneous time

records and the time submitted is adequately documented.”  (Sur-

Reply 1.)  “[T]he affidavits [of Arleo, Bragg, and Khojayan]

provide (1) a description of the work performed, (2) the

approximate number of hours spent and (3) an hourly rate for the

work.”  (Id. at 6.)  Plaintiff explains that the descriptions in

the original time sheets were amended to add more specificity; time

sheets were reviewed to ensure entries were necessary and were not

duplicative or excessive; and for a few entries, additional time

was entered based on a review of the litigation file.  (Id. at 1-

2.)  “Plaintiff’s counsel has sworn that the time submitted is

accurate and reflects the actual time expended in completing the

task noted.”1  (Id. at 2.)      

The Federal Rules of Civil Procedure allow a party to make a

claim for attorney’s fees and expenses by motion.  Fed. R. Civ. P.

54 (d)(2).  The advisory committee notes explain that the time for

submitting the fee motion and opposition “should be tailored to the

particular case[,]” and “[t]he court may order disclosure of

additional information” as needed.  Fed. R. Civ. P. 54 advisory

committee notes on 1993 amendment to 54 (D)(2)(C).  “On rare

occasion, the court may determine that discovery under Rules 26-37

would be useful to the parties.”  Id.    
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A request for attorney’s fees should “not . . . spawn

litigation, however interesting, over . . . what constitutes

optimal documentation for a fees request.”  Hensley v. Eckerhart,

461 U.S. 424, 454 (1983) (Brennan, J., concurring in part and

dissenting in part).  “The party seeking fees bears the burden of

documenting the hours expended in the litigation and must submit

evidence supporting those hours and the rates claimed.”  Welch v.

Metro. Life Ins. Co., 480 F.3d 942, 945-46 (9th Cir. 2007) (citing

Hensley, 461 U.S. at 433).  “Plaintiff’s counsel, of course, is not

required to record in great detail how each minute of his time was

expended.  But at least counsel should identify the general subject

matter of his time expenditures.”  Hensley, 461 U.S. at 437 n.12. 

Sufficiently detailed affidavits may support a claim for attorney’s

fees.  Williams v. Alioto, 625 F.2d 845, 849 (9th Cir. 1980)

(citing Dennis v. Chang, 611 F.2d 1302, 1308-09 (9th Cir. 1980)).

The Ninth Circuit has indicated that when ruling on a fee

application, there is a “strong preference for contemporaneous time

records.”  United States v. $12,248 U.S. Currency, 957 F.2d 1513,

1521 (9th Cir. 1992).  Some lower courts have stated that counsel

requesting an award of fees “should provide (1) contemporaneous

billing records, (2) counsel’s hourly rate, and (3) evidence that

this rate is reasonable for an attorney of like skill and

experience.”  Discovery Communications, Inc. v. Animal Planet, 172

F. Supp. 2d 1282, 1291 (C.D. Cal. 2001) (citing Taylor Made Golf

Co. v. Carsten Sports, Ltd., 175 F.R.D. 658, 663-64 (S.D. Cal.

1997) (Brewster, J.).  “Contemporaneous billing records,” however,

does not necessarily mean original, daily hand-written records as
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opposed to contemporaneous monthly billings typically sent to

clients.

An opposition to the fee request should not “seek[] to impose

too high a standard of documentation on fee claimants.”  Davis v.

City & County of San Francisco, 976 F.2d 1536, 1542 (9th Cir.

1992)(abrogated in part on other grounds by Landgraf v. USI Film

Prods., 511 U.S. 244, 247 (1994)).  “The party opposing the fee

application has a burden of rebuttal that requires submission of

evidence to the district court challenging the accuracy and

reasonableness of the hours charged or the facts asserted by the

prevailing party in its submitted affidavits.”  Gates v.

Deukmejian, 987 F.2d 1392, 1397-98 (9th Cir. 1992) (citing Blum v.

Stenson, 465 U.S. 886, 892 n.5 (1984); Toussaint v. McCarthy, 826

F.2d 901, 904 (9th Cir. 1987).  The court may reduce a fee award if

contemporaneous time records are not kept or documentation is

inadequate.  Hensley, 461 U.S. at 438 n.13; Cunningham v. County of

Los Angeles, 879 F.2d 481, 484 (9th Cir. 1988).  

In Williams, 625 F.2d at 849, the Ninth Circuit found that

“[t]he affidavits before the [lower] court were sufficiently

detailed to enable the court to consider all the factors necessary

in setting the fees.”  The district court did not abuse its

discretion by refusing to allow the opposing party to take

additional discovery and instead relying on affidavits and argument

on the motion for attorney’s fees to make its decision.  Id.  Thus,

Arrow Financial is not “entitled” to the discovery it seeks if

Plaintiff has submitted sufficiently detailed affidavits in support

of the fee petition.  (Reply 5); Williams, 625 F.2d at 849; Dennis,

611 F.2d at 1308.    
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Defendant’s contention that Plaintiff has not submitted any

“contemporaneous” time sheets is unavailing.  (Reply 7.)  The

Declarations of O. Randolph Bragg and Shaun Khojayan state that

their contemporaneous time records are exhibits to their respective

declarations.  (Mot. Att’ys’ Fees & Expenses Attach. #3 Decl. Bragg

11; Attach. #4 Decl. Khojayan 4.)  Elizabeth Arleo does not make

this claim and acknowledges that some time was added to the

billing.  (Sur-Reply 2.)

Each attorney seeking fees and expenses has submitted

declarations with detailed support for those requests.  (Mot.

Att’ys’ Fees & Expenses Attach. #2 Decl. Arleo Ex. 2, at 1-38; Ex.

3, at 1-2; Attach. #3 Decl. Bragg Ex. 1, at 1-40; Ex. 2, at 1-2;

Attach. #4 Decl. Khojayan Ex. 1, at 1-18; Ex. 2, at 1-2.)  The fee

evidence includes the date for each entry, the amount of time spent

on each task broken into tenth of an hour increments, and a brief

description of work performed.  (Mot. Att’ys’ Fees & Expenses

Attach. #2 Decl. Arleo Ex. 2, at 1-38; Attach. #3 Decl. Bragg Ex.

1, at 1-40; Attach. #4 Decl. Khojayan Ex. 1, at 1-18.)  The expense

evidence includes the date incurred and an itemized description of

each expense.  (Mot. Att’ys’ Fees & Expenses Attach. #2 Decl. Arleo

Ex. 3, at 1-2; Attach. #3 Decl. Bragg Ex. 2, at 1-2; Attach. #4

Decl. Khojayan Ex. 2, at 1-2.)  Plaintiff’s submissions meet the

requirements of Hensley.  See Hensley, 461 U.S. at 437 n.12.      

This is not a case in which a fee petition was created without

reference to “any fully documented time sheets or contemporaneous

invoices, and instead were reconstructed after the fact by an

attorney who had never worked on the cases at all.”  Alvarado v.

FedEx Corp., Nos. C 04-0098 SI, C 04-0099 SI, C 03-2659 SI, 2009 WL
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734683, at *1 (N.D. Cal. Mar. 19, 2009).  Nor is this a case in

which the Court finds it necessary to provide the parties

instructions in addition to those found in prevailing case law. 

Navarro v. Eskanos & Adler, No. C 06-02231 WHA, 2007 WL 1574548, at

*1-3 (N.D. Cal. May 30, 2007) (setting a procedure for the parties

to use to reach an agreement on the amount of attorney’s fees to be

paid pursuant to the settlement agreement). 

Defendant contends the billing statements do not appear to be

original and contemporaneous because one of the attorneys has

applied his current billing rate to all entries, including entries

from prior years in which his rate was lower.  (Ex Parte

Application Leave Take Post-Trial Discovery 4-5.)  This discrepancy

can be addressed with discovery much narrower than what has been

proposed by the Defendant.

“[T]he determination of a reasonable hourly rate ‘is not made

by reference to the rates actually charged the prevailing party.’”

Welch v. Metropolitan Life Ins. Co., 480 F.3d at 946 (quoting

Mendenhall v. Nat’l Transp. Safety Bd., 213 F.3d 464, 471 (9th Cir.

2000)).  “[A] reasonable hourly rate is ‘calculated according to

the prevailing market rates in the relevant community . . . .’” 

Sorenson v. Mink, 239 F.3d 1140, 1145 (9th Cir. 2001) (quoting

Blum, 465 U.S. at 895).  The relevant community is the district in

which the court sits.  Camacho v. Bridgeport Fin., Inc., 523 F.3d

973, 979 (9th Cir. 2008) (citing Barjon v. Dalton, 132 F.3d 496,

500 (9th Cir. 1997)).  

“[A]n appropriate adjustment for delay in payment . . . by the

application of current rather than historic hourly rates or

otherwise [is permissible].”  Missouri v. Jenkins, 491 U.S. 274,
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284 (1989) (discussing an award of fees under 42 U.S.C. § 1988);

see Gates v. Deukmejian, 987 F.2d at 1406.  But without more

complete information, the Court is being asked to exercise its

discretion in a vacuum.  

Plaintiff has acknowledged that “[f]or a few entries, counsel

added time based on a review of the litigation file.” (Sur-Reply

2.)  Those entries are reconstructions.  Nevertheless, the Court is

not persuaded that this Motion for Attorneys’ Fees and Expenses

presents a “rare occasion” in which the wholesale discovery Arrow

Financial requests should be permitted.  See Fed. R. Civ. P. 54

advisory committee notes on 1993 amendments.  Allowing the post-

trial discovery to go forward would not aid the Court’s

determination of the Motion but would add further delay to its

adjudication.  The Court finds that Plaintiff’s billing and expense

statements are not complete reconstructions.   

Even so, “‘[b]asing the attorneys’ fee award in part on

reconstructed records developed by reference to litigation files

and other records is not an abuse of discretion.’”  Davis, 976 F.2d

at 1543 (quoting Bonnette v. Cal. Health & Welfare Agency, 704 F.2d

1465, 1473 (9th Cir. 1983)).  Reconstructed records face more

scrutiny than original, contemporaneous records.  See Alvarado,

2009 WL 734683, at *6. 

B. Discovery of the Rates Plaintiff’s Attorneys Have Charged 
Other Clients

Defendant also seeks discovery of the rates Plaintiff’s

attorneys charged their clients from January 1, 2005, to present in

California, the customary rates they charged paying clients for

similar services, and other fee petitions filed by counsel.  (Ex
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Parte Application Leave Take Post-Trial Discovery 5.)  Defendant

argues that it “is entitled to know the rates Plaintiff’s attorneys

have recently charged in order to ascertain the reasonableness of

Plaintiff’s fee request.”  (Reply 4.)  Arrow Financial contends

that because Hensley, Plaintiff’s expert, relied on published and

unpublished decisions in which Arleo and Bragg were awarded hourly

rates, the evidence Defendant seeks is relevant.2  (Id.)  “The

information is clearly probative of the prevailing rates in the

relevant community . . . .”  (Reply 4.)   

Plaintiff counters that Defendant improperly seeks this

discovery, and “[producing] information and documents related to

prior fee applications and agreements with other clients [is]

unjustified and confuse[s] the issue.”  (Opp’n 6.)  Plaintiff

argues that this discovery is irrelevant and unduly burdensome, but

if the Court allows it, “it should be properly narrowed to fee and

awards in similar cases, meaning class action FDCPA work in

California district courts.”  (Sur-Reply 4 (emphasis omitted).)  

Arrow Financial’s role is to submit its evidence of the

prevailing market rate.  See Sorenson, 239 F.3d at 1145 (explaining

that “[t]he defendant may introduce rebuttal evidence in support of

a lower hourly rate[]”); see also Moreno v. City of Sacramento, 534

F.3d 1106, 1116 (9th Cir. 2008) (explaining that the party opposing

a fee request bears the burden of highlighting for the Court those

billing practices that are excessive or duplicative, and other
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specific reasons that make it appropriate to reduce the requested

fee award).  Thus, some discovery on this subject is appropriate.   

C. Expert Reports and Depositions

Arrow Financial contends that Plaintiff has not complied with

the requirements of Federal Rule of Civil Procedure 26(a)(2)(B). 

(Ex Parte Application Leave Take Post-Trial Discovery 5-6.) 

“Defendant seeks the opportunity to conduct discovery on the

opinions of William M. Hensley and Leonard B. Simon, examine them

as to their backgrounds, opinions and bases thereof, and obtain any

documents they reviewed and/or relied on to form their

opinions . . . .”  (Id. at 5.)  Defendant complains that Hensley’s

declaration “fails to identify a list of all publications authored

in the previous 10 years, a list of all other cases in which,

during the previous four years, the witness testified as an expert

at trial or by deposition, and a statement of the compensation to

be paid for the study and testimony in the case.”  (Id. at 6-7.) 

Additionally, Simon did not “identify the data or other information

considered by [him] in forming [the opinions] nor does he identify

any exhibits used to support his opinions.”  (Id. at 7 (citation

omitted).)

Plaintiff argues that “the expert related discovery requested

is without justification, a waste of time, and unduly delays the

fee determination.”  (Opp’n 10.)  Plaintiff contends that “on its

face, Federal Rule of Civil Procedure 26 is inapplicable to expert

testimony post-trial and to motions decided by the court post-

trial.”  (Id. at 10.)  Gonzales argues that “attorneys designated

to testify as experts solely on the issue of ‘reasonableness’ of

attorney fees are not required to provide expert reports.”  (Id.
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(emphasis omitted).)  Nevertheless, “Hensley has supplemented his

declaration to provide additional information regarding his

compensation, prior cases in which he has provided testimony, a

list of his publications, and an explanation of published versus

unpublished opinions . . . .”  (Id. at 10-11.)  Simon also

supplemented his declaration.   (Id. at 11.) 

Arrow Financial requests “Plaintiff to identify other cases in

which Mr. Hensley and Mr. Simon provided any testimony on any fee

application.”  (Reply 9.)  It claims, “Defendant is entitled to

know the positions Mr. Hensley and Mr. Simon have taken in fee

matters on which they claim to be experts.  Moreover, Defendant is

entitled to the documents requested from Plaintiff’s experts -

their time records, filed for this matter and the documents they

reviewed and relied upon.”  (Id.) 

“The burden is on the plaintiff to produce evidence ‘that the

requested rates are in line with those prevailing in the community

for similar services by lawyers of reasonably comparable skill,

experience, and reputation.’”  Sorenson, 239 F.3d at 1145 (quoting

Blum, 465 U.S. at 895 n. 11).  “Affidavits of the plaintiffs’

attorney and other attorneys regarding prevailing fees in the

community, and rate determinations in other cases, particularly

those setting a rate for the plaintiffs’ attorney, are satisfactory

evidence of the prevailing market rate.”  United Steelworkers of

Am. v. Phelps Dodge Corp., 896 F.2d 403, 407 (9th Cir. 1990); see

also Fed. R. Civ. P. 54(d)(2) (allowing an opportunity to provide

affidavit submissions to the court for motions to recover

attorney’s fees).  
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Arrow Financial’s argument that Plaintiff is required to

produce expert reports is without merit.  Rule 26 of the Federal

Rules of Civil Procedure provides that a party must disclose the

identity of any expert it may use at trial and provide a written

report.  Fed. R. Civ. P. 26 (a)(2)(A),(B) (emphasis added). 

“[A]ttorneys who will testify substantively at trial, . . . are

required to provide reports, and those offered solely on issue of

reasonable attorney’s fees, . . . are exempt from providing a

report.”  McCulloch v. Hartford Life and Acc. Ins. Co., 223 F.R.D.

26, 29 (D. Conn. 2004).  Hensley and Simon are witnesses offering

their opinions on the prevailing market rate for this post-trial

Motion.  Plaintiff has already provided much of the information

that would normally be contained in an expert’s written report

nonetheless.  (Mot. Att’ys’ Fees & Expenses Attach. #5 Decl.

Hensley; Attach. #6 Decl. Simon; Supp. Decl. Hensley; Supp. Decl.

Simon.)  Deposing Plaintiff’s experts is unnecessary and will

merely prolong litigation on the Motion for Attorneys’ Fees and

Expenses. 

II.  CONCLUSION     

The Court GRANTS IN PART and DENIES IN PART Defendant’s Ex

Parte Application for Leave to Take Post-Trial Discovery [doc. no.

222].  Plaintiff is seeking to recover attorneys’ fees and costs

incurred on his behalf by attorneys Elizabeth Arleo, O. Randolph

Bragg, and Shaun Khojayan.  None of the attorneys are parties to

this case, so interrogatories and requests for production directed

to the Plaintiff are not the appropriate discovery devices. 

Gonzales may not be able to respond to some of the interrogatories

proposed by Arrow Financial, and he may not have custody or control
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over all the documents Defendant requests.  Similarly, it may be

problematic to ask Gonzales to verify responses to the discovery

requests Defendant proposes to serve on him.

As a result, the Court will authorize the Defendant to depose

attorneys Arleo, Bragg, and Khojayan by written questions (Fed. R.

Civ. P. 31), if each attorney does not, by June 4, 2009, file a

declaration in support of Plaintiff’s Motion for Attorneys’ Fees

which responds to Defendant’s proposed interrogatories 1(a), (b),

and (e) and interrogatories 3 and 4.  Those interrogatories are the

written questions that would be asked at the Rule 31 depositions. 

Similarly, Defendant is authorized to serve on each attorney a

third-party subpoena for documents requested in its proposed

requests for production numbered 7 and 14, unless the attorneys

provide copies of the documents requested by June 4, 2009.  The

production of these items should be referenced in any declaration

filed by Plaintiff’s counsel.  For any billing entry in which

Plaintiff’s attorneys added time, counsel shall on or before June

4, 2009, make available for inspection the original,

contemporaneous billing records for that billing day.  Defendant’s

other requests for post-trial discovery are DENIED.  

IT IS SO ORDERED.

Dated: May 18, 2009                             
RUBEN B. BROOKS
United States Magistrate Judge

cc:   All Parties of Record
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